
2. Greater Scope and Scale for Customer Handset Functionality 
Another benefit of the merger is that the combined company will be able to work with 

device manufacturers to customize device interfaces to Cingular’s service offerings. Potential 
examples could include a button on a phone that allows one-touch access to a customer’s current 
minute or account balan~e.’~’ This approach has proven very popular internationally and has 
been used to differentiate products in the marketplace.’06 Absent the merger, neither Cingular 
nor AWS sells a sufficient number of handsets to warrant this type of arrangement with device 
man~facturers.’~’ 

Further, because both companies utilize the same wireless technologies, the networks can 
be integrated rapidly, thereby allowing the combined company to implement new features 
quickly. The merger also would increase the size of the customer base, thereby permitting the 
combined company to more quickly justify the development and deployment of new products 
and services such as multimedia messaging, digital music, interactive gaming, graphics-intensive 
web surfing, longer downloadable video clips (e.g., news, music, and sports clips), the ability to 
stream full-motion video content on demand, and integrated cameras with higher resolution 
picture images. Absent the merger, the customer base of each company may not justify the 
rapid deployment of such new products. The combined company’s larger customer base and 
enhanced purchasing power will also enhance its ability to acquire and provide to consumers a 
broader selection of equipment at more competitive prices.’09 
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3. Synergies from Combined “Best Practices” 
Both Cingular and AWS have developed a series of practices designed to meet customer 

needs and to comply with regulatory mandates. The merger will allow the combined company to 
take advantage of the best practices each has developed. For example, in the course of forming 
Cingular, nearly a dozen separate billing operations were consolidated into two scalable systems 
which significantly reduced b illing costs per subscriber. C ingular also merged sixty s eparate 
customer service call centers into twenty more responsive mega-centers, making it more 
qualified to address customer service issues. Cingular’s wireless local number portability 
( “ W L W )  practices have resulted in some of the lowest transition complaints in the industry, 
and Cingular is also a leader in addressing wireless disability issues. AWS has developed 
marketing practices and expertise in serving an extensive business customer base that will 
benefit the combined company.”o 

E. 
Both AWS and Cingular intend to provide WPS to key national security and emergency 

The subject 

The Transaction Will Enhance Homeland Security and Public Safety 

preparedness (“NSEP”) personnel during disaster and emergency situations. 

IO5 Lefar Declaration at 11. 

lo’ Id. at 12. 
lo*  

IO9 Id. at 9. 
‘ l o  

Zd. at 11-12. 

See McGaw Declaration at 7. 

See generally zd at 8-9. 
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transaction will improve homeland security by facilitating a faster, more widespread deployment 
of WPS. Moreover, instead of deploying a WPS solution on two networks, both with coverage 
gaps, WPS can be rolled out on a single network with greater depth and breadth of coverage and 
substantially higher capacity. 

In emergency situations, wireless networks experience extreme congestion. The 
additional capacity that will result from the subject transaction in areas where both companies 
currently hold licenses will alleviate congestion on the Cingular network during such situations 
and provide increased WPS capacity. This will allow Cingular to implement WPS in the manner 
in which it was intended: “serv[ing] national security and emergency reparedness needs while 
minimizing the impact on consumer access to the same inflastructure.”’ 

Because the transaction involves the combination of existing networks, it also increases 
the 1 ikelihood for diversified routing, greater redundancy and increased reliability i n  b 0th the 
signaling and data networks. This will improve the ability of Cingular’s wireless network to 
function if certain assets are destroyed or damaged in an emergency; the diversified routing will 
provide a measure of redundancy that will increase the potential for call completion. In addition, 
by improving coverage, the battery life of public safety handsets utilizing the network during a 
crisis will be extended because the handset is likely to be closer to a tower.Ii2 Network 
survivability and restoration capabilities also will be increased by the proposed transaction. The 
additional spectrum available in areas where the two companies overlap -when combined with 
the frequency hopping capabilities inherent in GSM - will make the network more resilient 
against interference and jamming.Il3 

Approval of Cingular’s acquisition of AWS also will benefit public safety.’14 As the 
Commission is well aware, the “expansion of the CMRS systems, particularly S M R  systems and 
cellular networks, using digital technology and employing more intensive fiequency reuse has 
apparently caused interference on the public safety channels.”ii5 By granting the subject 
applications, the Commission will alleviate spectrum constraints faced by Cingular in many 

Y 

Dept. of Homeland Secunty, National Communications System, Wireless Priority 
Service Fact Sheet, at wps.ncs.gov/documents/WF’S%2OFact%2OSheet%2025Md3 .pdf. 
‘ I2  The closer a handset is to a tower, the lower the transmit power necessary to reach the 
tower and transmit power is the biggest consumer of battery power. 
‘I3 This transaction will have no impact on the combined company’s CALEA 
responsibilities. C ingular h as worked diligently w ith 1 aw enforcement to  implement C &EA 
capabilities throughout its network and has consistently kept the FBI’s Electronic Surveillance 
Technology Section apprised of its progress. The merger will in no way undermine these efforts, 
nor the efforts that AWS has expended to date. Once the merger is effectuated, Cingular will be 
able to evaluate AWS CALEA capabilities and the networks of both companies can be brought 
under a unified approach for CALEA compliance. 
‘ I 4  The transaction will have no impact on the Enhanced 911 consent decrees held by both 
companies. Under these decrees, Cingular and AWS will face identical requirements by the time 
the transaction is consummated or shortly thereafter. 
l i s  Applications of Chadmoore Wireless Group, Inc. and Various Subsidiaries of Nextel 
Communications, Inc., For Consent to Assignment of Licenses, Memorandum Opinion and 
Order, 16 F.C.C.R. 21105,21110 (WTB 2001) (“Chadmoore”). 
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areas. This will positively affect public safety because the additional frequencies will allow 
Cingular “to react in a more flexible manner if its operation did affect public safety licensees.”’I6 
The Commission has previously concluded that this “constitute[s] [a] transaction-specific public 
interest benefit[].”’” 

111. THE PROPOSED TRANSACTION WILL NOT HARM COMPETITION 

When the Commission eliminated the spectrum cap, it emphasized that its case-by-case 
review would seek to achieve the same objective as the former rule - namely, “to ‘discourage 
anticompetitive behavior while at the same time maintaining incentives for innovation and 
efficiency. As discussed above, this merger will unquestionably promote efficiency and 
innovation and will not have anticompetitive affects. To the contrary, the proposed transaction 
will promote more effective competition. 

A. Wireless Telephony Markets Are and Will Remain Robustly 
Competitive 

The wireless industry in the United States is a model of vigorous and dynamic 
competition. As the Commission found just last year in its Eighth Annual CMRS Competition 
Report: 

Continued downward price trends, the continued expansion of 
mobile networks into new and existing markets, high rates of 
investment, and chum rates of about 30%, when considered 
together with the other metrics, demonstrate a high level of 
competition for mobile telephone consumers.”’ 

The “other metrics” referred to in the Eighth Report included steadily declining prices and 
greatly expanded output and usage of mobile telephone services. 

This transaction will do nothing to diminish the vigor of this competition which has 
benefited consumers throughout the country. To the contrary, by allowing Cingular and AWS to 
overcome some of the limitations that each faces as an independent carrier, it will strengthen 
competition and provide more and better service and faster provision of advanced services than 
would otherwise be possible. One of the key observations made by the Commission in the 
Eighth Annual CMRS Competition Report was that “while there are several large, established 
carriers in the CMRS industry, they have no guarantee of maintaining their market share, and 
they are faced with consumers that would readily leave carriers that attempted to raise prices or 
diminish service quality.”120 There is abundant evidence to support this conclusion. 

Id. at21112. 
Id.; see Keller Communications, Inc v FCC, 130 F.3d 1073, 1076-77 (D.C. Cir. 1997), 

2000 Biennial Regulatory Review Spectrum Aggregation Limits For Commercial Mobile 
Report and Order, 16 FC.C.R. 22668, 22695 (2001) (“2000 Biennial 

‘ I 7  

cert. denied, 524 US.  954 (1998). 

Radzo Services, 
Regulatory Review”). 
‘ I 9  

IZo Id. at 14786. 

118 

Eighth Annual CMRS Competition Report, 18 F.C.C.R. at 14812. 
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The history of the wireless industry demonstrates that, as new caniers have entered and 
built-out their networks, they have rapidly gained customers and market share. T-Mobile 
doubled its share between 2000 and 200312’ while Metro PCS announced last month that its 2003 
revenue almost quadrupled versus 2002.’22 Whatever “advantage” the legacy cellular carriers 
may once have had has long since disappeared as a result of the successful entry and expansion 
of PCS carriers. Today, consumers perceive no difference among cellular, PCS or SMR service 
provided by such camers as Nextel and Southem LINC. 

Net subscriber additions also demonstrate the highly competitive nature of the industry. 
Professor Gilbert analyzed data for each of the national carriers between 2000-2004 and 
concluded that new entrants are taking substantial market share from original providers such as 
Cingular and AWS.”’ As Professor Gilbert notes, “[tjhe aggregate positions of both Cingular 
and AWS have been eroding over the past few years and the pace of this erosion has 
ac~elerated.”’~~ Market penetration emphasizes the importance of this metric - over the next ten 
years, wireless penetration is expected to grow from 53% to 75% domestically.’2’ 

In addition, the high rate of customer switching, or “chum,” in this industry indicates that 
carriers have no particular ability to retain their customers if they are not providing competitive 
pricing, m c e ,  and features. Indeed, U.S. wireless carriers lose approximately one-third of 
their customers each year.i26 And that was before the introduction of WLNF’ in November 2004. 
Pnor to WLNF’, approximately 40% of customers cited “don’t want to change my current phone 

12’ Gilbert Declaration at 5. 
122 

investor/200304.pdf. 
i23 Gilbert Declaration at 5-8. 
Iz4 Id at 8. Some analysts predict that the combined company could lose the top ranking in 
terms of subscribers within a short time. See Chris Nolter, You Call This Consolidation?, DAILY 
DEAL, Feb. 19, 2004, at M&A Section (noting that Verizon’s “organic growth is so dam good 
that they’re going to pass Cingular eventually”); Yankee Group, Cingular Acquires AT&T 
Wireless, Devours the Competition (predicting that “[elven if Cingular/AT&T Wireless does not 
falter in adding subscribers, Verizon Wireless will surpass them in less than 3 years), ut 
http://www.yankeegroup.com/publiclhome/d~ly-vie~~int.jsp?ID=ll299; Shawn Young, 
Cingular ‘s Next Challenge: Rivals Could Take Advantage of Any Disruptions in Merger Wtth 
AT&T Wzreless Services, WALL ST. J. Feb. 18, 2004, at B1 (citing Roger Entner, Analyst, 
Yankee Group). 

One expert even predicted that the market share of the combined company might not rank 
first by the time the deal is approved. Jennifer Davies, Cingular Wins Bidding for AT&T 
Wireless, SAN DIECO UNION-TRIBUNE, Feb. 18, 2004, at A-1 (quoting Michael King, Wireless 
Industry Analyst, Gartner Group). Although Cingular does not endorse these views, they 
indicate the intensely competitive nature of the industry. 

See Cingular Wireless and AT&T Wireless, New Leadership for the US. Wireless 
Industry, at 6, at http:l/www.cingular.condabout/ new 1eadership.pdf. 

Eighth Annual CMRS Competition Report, 18 F.C.C.R. at 14801; Gilbert Declaration at 
3. 

See MetroPCS, SEC Form 8-K, Feb. 25, 2004, available at http://www.metropcs.cond 
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number” as one of their reasons for not changing  carrier^.'^' With the advent of WLNP, this 
impediment to a customer leaving its existing carrier in pursuit of better pricing or better service 
is gone. T housands o f c ustomers are taking advantage o f t his opportunity, and C ingular and 
AWS have some of the highest chum rates in the industry. 

Carrier 

Nextel 
Verizon Wireless 
Sprint PCS 
Cingular 
T-Mobile USA 
AT&T Wireless 

Churn Fourth 
Ouarter 2kt3 
1.5 percent 
1.7 percent’29 
2.7 percent’3o 
2.8 percenti3’ 
3.2 percenti32 
3.3 percenti33 

The market is comprised of six well-established nationwide carriers - AWS, Cingular, 
Nextel, Spnnt, T-Mobile, and Verizon Wireless - and a number of large regional players, 
including ALLTEL Corp., Western Wireless C o p ,  United States Cellular Corp., and Dobson 
Communications Corporation (“Dob~on”).’~~ There are also numerous smaller competitors who 
play important roles in the competitive environment. For example, in the Miami area, Metro 
PCS has been a particularly successful recent entrant whose low-priced offerings have proved 
very attractive to a significant segment of the population. 

After the transaction, there will still be five national competitors as well as a substantial 
number of regional and local  competitor^.'^^ In an industry in which customers can and do 
switch carriers frequently and easily, and in which new entrants have experienced little difficulty 
in rapidly expanding, there is no question that vigorous competition will continue after this 
merger. The merger will not result in higher prices; indeed, one analyst noted that “[gJoing h m  
six to five competitors will have no impact on calming the pricing war in the long term” and in 
the short term may actually lead to steeper price cuts.’36 As Verizon Communications’ Senior 

12’ 

12’ 

NEWSWIRE, Feb. 19,2004. 

http://www.wirelessweek.comlarticle/CA478478?ticker+NXTL&type=stockwatch. 
I3O Id. 
‘31 Id. 
13’ Id. 
133 Id, 
‘34 See Eighth Annual CMRS Competztzon Report, 18 F.C.C.R. at 14805. 
135  A list of competitors in each BTA involved in this transaction is set forth at Attachment 
9. 
136 Matt Richtel, A $41 Bdlion Telephone Deal, but What’s in It for Consumers, N.Y. TIMES, 
Feb. 18, 2004, at C1 (quoting Eddie Hold, Telecommunications Industry Analyst, Current 
Analysis). 

See Ex Parte of Telephia in WT Docket No. 01-184 (Jan. 22,2002) at 1. 
Nextel Report Higher bh-@arter Revenue, As Profit Drops, WASHINGTON TELECOM 

Churn, Churn, Chum, WIRELESS WEEK, Feb. 1,  2004, available at 129 
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Vice President for Public Policy and External Affairs stated, “[c]onsolidation won’t stop the 
price wars, but it will give carriers an opportunity to . . . deliver better service at lower costs.”i37 

As discussed below, competition to provide mobile voice and data services will be 
strengthened, not lessened, as a result of the transaction. The merger will have no adverse 
impact on competition, whether or not voice and data services are viewed separately or as a 
single market, nor will there be any harm to competition in other potential alternative product 
markets. The same forces that govern competition in the market for mobile telephony services 
are at work in these alternative potential markets. Finally, the transaction will have no adverse 
effect on competition between wireless and wireline telecommunications services. 

B. Relevant Product Market 

In defining the relevant product market, the Commission includes all services that are a 
reasonable substitute for each other in the eyes of consumers - even if the products are not 
ident i~al . ’~~ The relevant market clearly includes cellular, PCS and SMR carriers such as Nextel 
and Southern LINC who provide service that is substantially identical to other CMRS carriers 
because neither consumers nor carriers distinguish wireless services based on the type of 
technology ~tilized.’~’ As the Commission has noted, “from a customer’s perspective, di ‘tal 
services in the cellular or S M R  band is virtually identical to digital service in the PCS band.” 40 

In analyzing transfers and assignments involving cellular and PCS licenses, the 
Commission has concluded that the relevant market is “all commercially available two-way, 
mobile voice and data services providing access to the public switched telephone network via 
terrestrial sy~tems.”’~’ The Commission similarly recognized that “mobile voice and mobile 
data services are no longer clearly delineated in the marketpla~e.”’~’ In the recent NextWave 

? 

13’ Anne Mane Squw, Regulators Are Likely to Clear Cellphone Deal, WALL STREET 
JOURNAL, Feb. 18, 2004, at AI 1 (quoting Thomas Tauke, Senior Vice President - Public Policy 
and External Affairs, Verizon Communications). 

See Application of EchoStar Communications Corp., General Motors Corp., and Hughes 
Electronics Corp. (Transferors) and EchoStar Communications Corp. (Transferee), Hearing 
Designation Order, 17 F.C.C.R. 20559, 20606 (2002) (“‘EchoStadHughes’’); accord Gilbert 
Declaration at 14. 
i39 Gilbert Declaration at 15. In addition, the relevant market may include other 
interconnected mobile voice services, such as those provided by mobile satellite services. As the 
Commission noted, providers of cellular, PCS, and MSS “offer mobile telephone services that 
are essentially interchangeable from the perspective of most consumers. . . .” Eighth Annual 
CMRS Competition Report, 18 F.C.C.R. at 14804. Inclusion of MSS services in the relevant 
market does not, however, result in meaningful changes in the level of market concentration, and 
we thus do not discuss them further. 
14’ Implementation of Section 6002(b) of the Omnibus Budget Reconciliation Act of 1993; 
Annual Report and Analysis of Competitive Market Conditions With Respect to Commercial 
Mobile Services, Seventh Report, 17 F.C C.R. 12985, 12993 (2002) (emphasis added) (“Seventh 
Annual CMRS Competition Report”). 
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CinguladNext Wave at 7 29. 
Eighth Annual CMRS Competition Report, 18 F.C.C.R. at 14792. 
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order, the Commission defined a market for mobile telephony that included both voice and data 
services.’43 

Professor Gilbert believes that the market for wireless voice services may be distinct 
from the market for wireless data services, but believes that the same analysis applies and the 
same conclusions are reached regardless of whether voice and data are part of the same market 
because largely the same competitive forces are at work with regard to both voice and data.’44 

All of the national wireless camers offer or have announced that they intend to offer 
mobile data services. 

0 By the end of 2002, Nextel had overlaid its DEN network with a packet 
network in order to offer data services.’45 Nextel’s “Packetstream Gold 
service” reportedly uses advanced com ression technology to increase 
transmission speeds up to 56 Kbps. In November 2003, Nextel 
announced that it plans to adopt “Motorola’s WiDEN higher s eed data 
technology, which is designed to quadruple data speeds.”I4 ’ Nextel 
expects to deploy the network infrastructure equipment and software 
necessary to operate the WiDEN technology in the second half of 2004.14’ 
Following a smaller test last year, Nextel reportedly continued to test 
Flarion Technologies’ FLASH-OFDM, which supports data rates up to 2 

Sprint PCS began offering 2.5G data service in August 2002 using lxRTT 
technology, which the carrier deployed across its entire network. Sprint 
plans to roll out 3G services using 1xEV-DV in 2005 or 2006.’50 

Mbps.I49 
0 

‘43 Cingular/NextWave at 7 29. 
Gilbert Declaration at 17-19. 

145 See Eighth Annual CMRS Competition Report, 18 F.C.C.R. at 14819-20 & n.258. 
146 Lee Gimpel, Defining 2.5G and 3G Networks: Has JVi-Fz Stolen the 3G Show?, 
WIRELESS BUS. & TECH., Dec. 1, 2003, at http:/lwww.sys-con.com/ wireless/article.ch?id=708 
(“Defining 2.5G and 3G Networks”). 
147 Nextel History: November 2003, Nextel Communications, at 
http://www.nextel com/ahout/corporateinfo/company-historyshtml. 
14’ News Release, Nextel Communications, Nextel to Deploy Higher Speed Data 
Technology: WiDEN Deszgned to Quadruple Packet Data Speeds, Nov. 14, 2003, at 
http://phx.corporate-ir.net/phoenix.zhtml?c=63347&p=irol-ewsArticle&t=Regular&id=47O345& 
(noting that Nextel Executive Vice President and Chief Operating Officer Tom Kelly added that 
Nextel continues to evaluate capabilities, customer demand and cost efficiencies of broadband 
technologies); Nextel Plans to Upgrade to WiDEN, RCR WIRELESS NEWS, Nov. 17, 2003, 
available at http:l/www. rcmews.com/cgi-bin/news.pl?newsId=15944. 

See Nextel Gets Flashier Wzth Flarion, UNSTRUNG, Dec. 10, 2003 at http:/lwww.un- 
strung.com/document.asp?doc~id=44729. 
I5O Eighth Annual CMRS Competztzon Report, 18 F.C.C.R. at 14820-21; see also Sam 
Omatseye, Verizon to Extend EV-DO’S Reach, RCR WIRELESSNEWS, Jan. 12, 2004 (‘%V-DO 
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T-Mobile claims to be the first U.S. carrier to launch a 2.5G wireless data 
services across its entire n e t ~ o r k . ” ~  T-Mobile currently offers 
GSM/GPRS, and plans to roll out EDGE. 

Verizon Wireless has completed IxRTT upgrades in a total of 900 towns 
and cities.I5’ On October 1,2003, Verizon Wireless launched service over 
IxEV-DO networks (with data rates of approximately 300 Kbps to 500 
Kbps) in Washington, D.C. and San D i e g ~ . ’ ~ ~  Verizon Wireless plans to 
spend $1 billion to launch EV-DO service in other major cities in 2004, 
and expects service to be available by the summer of 2004.154 

In addition, many of the same data services are offered by the regional and local carriers. 
There are also data-only providers who offer additional competition in this market and whose 
competitive incentives and strategies are very different &om carriers who also provide voice 
services 155 The same conditions that make unilateral or coordinated anticompetitive effects 
unlikely in mobile voice services apply equally in a market for mobile data services. Indeed, 
there is greater heterogeneity in the various carriers’ offering and pricing of mobile data service 
than there is in mobile voice services, further reducing the prospect of anticompetitive 
coordination. Accordingly, the impact of the merger should not be evaluated in terms of a 
separate mobile data market. 

C .  Relevant Geographic Market 
The relevant geographic market is “the area in which buyers practically can turn for 

alternative sources of supply, or in which there are sellers who act to restrain the prices charged 
to those  buyer^.""^ In the context of mobile services, “the geographic scope of competition in 
the provision of wireless calling plans should be analyzed as national.”15’ 

(fwmote contmued) 
Reach“); Defining 2.5G and 3G Networks, supra note 146 (reporting that peak EV-DV speeds 
are expected to be near 3 Mbps). 
‘’I See T-Mobile USA, SEC Form 10-K, 2002 Annual Report at 7, Mar., 11,2003. 
Is’ Eighth Annual CMRS Competition Report, 18 F.C.C.R. at 14820. 
153 Press Release, Verizon Wireless, Wireless Broadband Data Service Introduced in Major 
Metro Areas, Sept. 29,2003 at http://investor.verizon.comlnewsiVZ/ 2003-09-29X335914.html. 

See EV-DO Reach, supra note 150. 
155 Eighth Annual CMRS Competition Report, 18 F.C.C.R. at 14867. For example, 
Cingular’s wholly-owned subsidiary, Cingular Interactive, offers information services over a 
high speed data network utilizing dedicated SMR spectrum. AWS does not offer stand-alone 
information services and expressed no desire to enter the “data-only’’ market (to the extent one 
exists). Thus, the transaction has no impact on competition in a hypothetical market for data- 
only services. See VSTWDT Order, 16 F.C.C.R. at 9825 n.236. Moreover, if viewed as a 
separate market, the transaction will increase competition in mobile data services by making it 
possible for the merged firm to introduce advanced 3G services to more consumers more quickly 
than either could do independently. See supra Section ILB. 
15‘ BellAtlantic Mobile Svstems. Inc. and NYNEX Mobile Communications Company 
Application For Transfer of Control of Eighty-two Cellular Radio Licenses to dellco 

(con fmued) 
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Historically, the Commission has regarded wireless telecommunication markets as local 
in nature. In large part, that was due to the fact that cellular licenses were originally awarded on 
a localized basis - MSAs and RSAs.Is8 Service plans allowed subscribers to make calls within a 
relatively small geographic area for one price. When a subscriber attempted to place a call from 
beyond this “home” area, the subscriber would pay higher “roaming” feesi5’ 

By the early 1990s, however, the Commission recognized that the cellular licensing areas 
no longer represented the appropriate geographic boundaries for mobile voice services and 
adopted larger service areas - Metropolitan Trading Areas (“MTAs”) and Basic Trading Areas 
(“BTAs”). The Commission noted that cellular MSAs and RSAs had been consolidated by 
licensees to form larger “home” calling areas and thus concluded that use of these license areas 
for market definition would result in the “unnecessayfragmentation of natural markets. ,, 160 

(footnote conhnued) 
Partnership, Order, 10 F.C.C.R. 13368 (WTB 1995) (citing US. v Phila. Nat. Bank, 374 U.S. 
321, 359 (1963)) (“BellAtlanticLW’NEX), aff’d 12 F.C.C.R. 22280 (1997); accord 2002 
Biennial Regulatory Review -- Review of the Commission‘s Broadcast Ownership Rules and 
Other Rules Adopted Pursuant to Section 202 of the Telecommunications Act of 1996, Report 
and Order and Notice of Proposed Rulemaking, 18 F.C.C.R. 13620, 13716 (2003) (noting the 
“Supreme Court’s definition of the relevant geographic market as the region ‘in which the seller 
operates, and to which the purchaser can practicably turn for supplies.’ United States v. Grznnell 
Corp., 348 U.S. 563,588-89 (1966)”). 
15’ Gilbert Declaration at 19. The Supreme Court has stated that “the relevant market . . . is 
not the several local areas which the individual stations serve, but the broader national market 
that reflects the reality of the way in which they build and conduct their business.” Grinnell 
Corp., 384 U.S. at 576. This decision has been used to establish a framework for evaluating 
whether there is a national market for mobile telephony: 

[Elvidence [of a nationwide market] might consist of a large 
portion of the sales of the relevant product being made to regional 
or nationwide customers; providers adopting nationally centralized 
management or operations, or setting rates on a nationwide basis; a 
large percentage of current sales of portable units as opposed to 
car-bound units; a major proportion of traffic being roamer traffic 
. . .; or widespread subscnption to regional or national service 
options. 

BellAtlantichYNEX, 10 F.C.C.R. at 13375 11.28 (citing Grinnell Corp., 384 U.S. at 575-76). 
15’ 47 C.F.R. 4 22.909. 

See Gilbert Declaration at 20. 
I6O Amendment to the Commission ’s Rules To Establish New Personal Communications 
Services, Report and Order, 8 F .C.C.R. 7 700,7 732 ( 1993) (emphasis added); see Policy a nd 
Rules Concerning the Interstate, Interexchange Marketplace, First Memorandum Opinion and 
Order on Reconsideration, 12 F.C.C.R. 11 812 (1997) (“Rate Integration Recon.”) (emphasis 
added); Policy and Rules Concerning the Interstate Interexchange Marketplace: Implementation 
of Section 254(g) ofthe Communications Act of 1934, as Amended; Petitions for Forbearance, 
Memorandum Opinion and Order, 14 F.C.C.R. 391,401 (1998). 
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By the mid-l990s, alterations in cell phone design and marketing further expanded the 
areas in which consumers expected to make “home” calls. Wireless hones initially were very 
bulky and most were designed for permanent in-vehicle installation.“ These phones evolved 
into streamlined handsets that could be taken anywhere. In-vehicle mobility was replaced with 
“anytime, anywhere” mobility.16’ This handset evolution accelerated the need for carriers to 
expand home calling areas. 

This new “anytime, anywhere” demand for mobility moved the regional MTA-wide 
focus into nationwide competition. In May 1998, AWS began offering “one rate” pricing 
plans.’63 Thereafter, virtually every major carrier began offering similar national pricing plans 
and began building nationwide networks.’” Since the introduction of the Digital One-Rate plan, 
there has been a steady shift of consumers away from buying local wireless service and paying 
often steep long distance and roaming charges. Instead, customers increasingly buy national rate 
plans that charge a single rate for every minute of use, whether for a call across the street or 
across the country, whether at home or on the road. 

Every wireless carrier now offers and heavily promotes various national rate plans, and 
customers have flocked to  such plans.’65 Nationwide rate plans outsell all other rate plans, a 
trend that is expected to accelerate.’66 Cingular believes that more than 70% of Verizon’s new 
customers are on national plans,I6’ and it is Cingular’s oal to have a substantial majority of its 
new customers on national plans by the end of the year. 

One of the essential characteristics of a national rate plan is that it is offered at a sin le 
price for a given package. Carriers price their national plans uniformly across the nation. 
That is, a Cingular customer buying a 600 minute national plan will pay the same price whether 

1 F* 
$69 

‘‘I Implementation of Section 6002(B) of the Omnibus Budget Reconciliation Act of 1993 
Annual Report and Analysis of Competitive Market Conditions with Respect to Commercial 
Mobile Services, First Report, 10 F.C.C.R. 8844, 8851 (1995) (“First Annual CMRS Competition 
Report”); Lefar Declaration at 6. 
162 First Annual CMRS Competztion Report, 10 F.C.C.R. at 8851; Implementation ofsection 
6002(B) of the Omnibus Budget Reconciliation Act of 1993 Annual Report and Analysis of 
Competitive Market Conditions with Respect to Commercial Mobile Services, Second Report, 12 
F.C C.R. 11266, 11281 & n.50 (1997); see Gilbert Declaration at 20-21. 

See Seventh Annual CMRS Competition Report, 17 F.C.C.R. at 13014. In 2001, the 
Commission sunset the 55 MHz spectrum but retained the cellular cross-ownership rule in RSAs 
because cellular licenses had been granted much earlier than PCS, not because RSAs represented 
the relevant market for mobile services. 2000 Biennial Regulatory Revzew, 16 F.C.C.R. at 

See Eighth Annual CMRS Competition Report, 18 F.C.C.R. at 14805-06; USA - Ereless 

LeFar Declaration at 6; McGaw Declaration at 2; Sievert Declaration at 1-3. 
LeFar Declaration at 6;  see Sievert Declaration at 3. 

Id.; see also Lefar Declaration at 6. 
A few minor variations are discussed in the Gilbert Declaration at 34-35. 

22695-96. 

Overview, supra note 57, at 7-8. 

‘66 

16’ Gilbert Declaration at 22. 
16* 
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she is located in Washington, D.C., San Francisco or a rural community.’7o The same is true for 
every ~ornpetitor.’~’ Where the same competitive forces are a t  play nationwide, products are 
offered nationwide at a uniform price and the market is necessarily nati0na1.l~~ 

Although a dwindling number of wireless customers are on rate plans that do not provide 
national coverage, the trend is clearly towards national rate plans. In Cingular’s case, truly 
“local” plans are no longer offered.’73 Cingular’s “Regional” plans generally offer calling scopes 
of at least an entire state, and usually several states, encompassing multiple MTAs and BTAs. 
For example, a customer in Washington, D.C. would pay a single rate for calls made anywhere in 
D.C., nine states, and part of West Virginia - an area ranging from the Canadian border to 
Hampton Roads, Virginia. 

Even though these regional rate plans do not offer nationwide calling scopes, the way 
they are priced and sold is consistent with the national character of the market. T-Mobile, 
Nextel, Sprint, and Metro PCS offer the same “regional” plans nationwide, offering the same 
number of minutes for the same price regardless of the area in which the plan is sold.174 
Although the regional offerings of other carriers, including Cingular, vary somewhat by region, 
this variation is not indicative of the existence of a local geographic market. 

First, even those carriers that do not charge a uniform nationwide price for regional 
service do not vary the pricing of their regional plans significantly. For example, Cingular offers 
a $39.99 regional plan virtually everywhere it provides service, except in a few areas where, due 
to the incomplete build-out of its nationwide GSM network, it must offer dual-mode GAIT 
phones. Of the top 100 MSAs, the $39.99 plan is offered in all but 4. 175 The number of minutes 
varies only slightly under this $39.99 plan, from 600 minutes in 59 of the MSAs, to 550 minutes 
in 17 MSAs, and 500 minutes in 3 MSAS.’~~ In all cases, the pricing is on a regional basis - 
customers in any MSA or RSA within the region receive the same price irrespective of local 
competitive conditions. 

More importantly, the limited variation in pricing of regional calling plans is not driven 
by local competitwe conditions. If Cingular offered more minutes on its $39.99 plan in areas 
where it faced more competitors, that practice could suggest that the relevant geographic markets 
were local. In fact, however, there is no correlation between the number of minutes offered on 
regional plans and the number of competitors serving the MSA. As Professor Gilbert concludes: 

The evidence supports that conclusion that price competition does 
not decline significantly in regions with only 1 or 2 major carriers 

I7O Id. 
1 7 ‘  Id 

See, e g., Grinnell Corp., 384 U.S. at 575 (market for central station security services was 
nationwide where defendants had a “national schedule of prices, rates and terms.”); see also Bell 
AtlantidNYNEX, 10 F.C.C.R. at 13375 n.28 (citing Grinvrell Corp ). 
173 

172 

There are some customers on older local plans, but these are not sold to new customers. 
Gilbert Declaration at 37 and Tables A-I and A-2. 
Cingular serves three of these MSAs (Tampa, FL, Birmingham, AL, and Lakeland, FL) 

174 

175 

with a $49.99 GAIT plan and provides no regional plan in Mobile, AL. 
‘ 76  Gilbert Declaration at 37. 
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rather than S to 7 major carriers. My Internet price survey found 
that major carriers charge the same prices in SO small RSAs as they 
do in the top 100 CMAs, with very few exceptions that do not 
appear to be related to measures of concentration. This is powerful 
evidence that the merger of AWS and Cingula is in the public 
interest and not likely to diminish c~mpetition.’~~ 

This lack of correlation between local “market” structure and pricing is key. No matter 
how the market is defined, whether local or national, Professor Gilbert’s study demonstrates that 
pncing is not driven by local competitive structure. The forces of national competition, driven 
by vigorous competitors at the national level, plus a significant fringe of regional providers, 
dictate pricing throughout the country, across all cities and regions and in rural areas as well. As 
Professor Gilbert concludes: 

The pricing of mobile wireless plans is determined by national 
rather than local competitive factors. This is illustrated by the fact 
that the pnces for most mobile wireless plans do not vary 
according to where they are purchased. . . . My analysis of national 
and regional prices for calling plans and handset prices shows little 
to no variation that is correlated with industry structure at a local 
level. This supports the conclusion that the pricing of mobile 
wireless service is national and that the competitive effects from 
the proposed merger should be analyzed in a national geographic 
market.I7’ 

The Commission took a similar approach in EchoStur. There, the Commission found it 
appropriate to apply a common analysis to different local areas that exhibited similar competitive 
 condition^.'^^ Likewise, there is no reason here to analyze separately different local areas 
because all are characterized by numerous competitors, pricing that is uniform over broad areas, 
and vigorous competition across many dimensions. Accordingly, the Commission should 
evaluate the impact of the merger on the provision of mobile service nationwide. 

D. The Merger Will Not Lead to Reduced Competition in Mobile 
Telephony Services 

1. Concentration Levels 
After the merger, five strong competitors will remain offering wireless service on a 

nationwide basis, and these five competitors will face additional competition from strong 

Gilbert Declaration at 32. Professor Gilbert also notes that “[wlhile there is variation in 
the handset subsidy across CMAs, there is no apparent relationship to subscriber market shares 
or spectrum share at the CMA level.” Id. at 40. 
17’ Gilbert Declaration at 22-23. 
179 EchoStudHughes, 17 F.C.C.R. at 20610. Of course, the Commission’s conclusion in that 
case (local markets) is distinguishable. In the mobile services market, unlike EchoStar/Hughes, 
customers are mobile and can buy wireless services away from their home, and the demand for 
national coverage drives national pncing. 
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regional and local players. This is more than sufficient to offer consumers all the benefits of a 
thoroughly competitive marketplace. 

Concentration levels, measured by Herfindahl-Hirschman Index (”I), provide a starting 
point for the analysis of competitive effects of mergers. The Commission’s precedent indicates 
that the level of market concentration as measured by the HHI after the transaction is unlikely to 
give rise to anticompetitive effects. 

When i t  adopted the C MRS spectrum c ap, the Commission c oncluded that an  H HI o f 
1900 would be acceptable in the market for intercomected mobile voice services.”’ The 
Commission recognized that this would be considered a highly concentrated market under the 
guidelines promulgated by the Department of Justice (“DOJ”) and the Federal Trade 
Commission (“FTC”), but concluded that “the risk that significant competitive harm will occur is 
probably low in most cases.”181 

In December 2001, the Commission announced the repeal of the spectrum cap effective 
January 1, 2003 and reiterated its conclusion that “moderate to high concentration is not 
necessarily a t heat to  c ompetition.”’82 T he C ommission c oncluded that “competition i s now 
robust enough in CMRS markets that it is no longer appropriate to impose overbroad, a priori 
limits on spectrum aggregation that may prevent transactions that are in the public interest.”’83 
For the interim period between December 2001 and January 2003, the Commission observed that 
the new 55 MHz cap could result in four carriers holding all of the covered spectrum. The 
Commission also concluded that: 

Raising the cap to 55 MHz increases the maximum possible input- 
basedHHIbyonly350points, from2,500to2,850. Whilenot 
insignificant, this increase appears unlikely to foster unilateral 
pricing power in the current marketplace. [Mlobile telephony 
operators typically experience high fixed costs and low marginal 
costs of production. Low marginal costs mean that producers can 
potentially achieve high profits by reducing their prices, and 
therefore can render tacit agreements to charge high prices difficult 
to sustain.’84 

Thus, the Commission has determined that concentration levels between 1900 and 2850 
This transaction would thus are acceptable gwen the competitive state of the industry.’85 

Amendment of Parts 20 and 24 of the Commission’s Rules -Broadband PCS Competitive 
Bidding and the Commercial Mobile Radio Service Spectrum Cap; Amendment of the 
Commission’s Cellular/PCS Cross-Ownership Rule, Report and Order, 1 1 F.C.C.R. 7824, 7873 
(1996) (“Spectrum Cap Order”). 

‘’* 
spectrum cap elimination was January 1,2003). 

Id at 7872 
See 2000 Biennlal Regulatory Review, 16 F.C.C.R. at 22668 (the effective date for 

Id. at 22694. 
Id at 22703. 
See id ; Spectrum Cap Order, 11 F.C.C.R. at 7873. 
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produce an ”I well below the range where the Commission has concluded that anticompetitive 
effects are likely. 

Professor Gilbert has calculated market shares and HHIs on a number of different bases. 
Market shares are typically calculated based upon each competitor’s revenue.IE6 Using a 
conservative approach to HHI calculation (one that treats all regional competitors as if they were 
a single firm), the transaction would result in a post-merger HHI of 2023, well below the range 
in which the Commission has concluded that anticompetitive effects are likely. 

Revenue Share Post- 
Carrier 2002 2003 Merger 
Verizon Wireless 20.1% 21.0% 21.0% 
Cingular Wireless 15.3% 14.4% 30.0% 
AT&T Wireless 16.3% 15.6% 

- 

“Is Based on National Revenue Sharel’’ 1 

sprint PCS 12.6%/ 11 .S%I 11.8% 
T-Mobile 
!Nextel I 9.1%1 lO.l%l 1 O.l%l 

5.2%1 7.5%1 7.5% 

Regional Carriers 
Total 
Revenue HHI 
Revenue HHI Change 

Calculating shares based upon revenue can be misleading in a vibrant industry such as 
this o ne, however, b ecause revenue shares reflect i n  I a g e  measure the firm’s past success in  
winning customers, rather than its current and future competitive significance. As Professor 
Gilbert notes, “flow share [also called share of gross adds] is in many respects a better indication 
of competition in the market for mobile than total revenue share because it measures how 
consumers are currently choosing between the different providers of wireless services.”’E8 

Using the flow share measure, Cingular and AWS would have a combined share of only 
16.3%. The current HHI would be 2,081 and would increase by a mere 128 points to 2,210. 

21.4% 19.6% 19.6% 
100.0% 100.0% 100.0% 

1,630 1,573 2,023 
(57) 450 

“[Tlhe principal judicial device for measuring actual or potential market power remains 
market share, typically measured in terms of a percentage of total market sales.” U.S. Anchor 
Mjg,, Inc. v. Rule Industries, Inc,  7 F.3d 986, 994 (11th Cir. 1993); cf: U.S. V.  SBC 
Communications, Znc., 1999 WL 1211458, at *15 (D.D.C. Aug. 2, 1999) (noting that “[tlhe 
United States has used subscriber data here to estimate market shares because those data are 
more readily available. In some contexts, however, other measures of market share may provide 
a more precise indication of market concentration or a firm’s competitive significance.”) 

See Gilbert Declaration at 25, Table 3. 
Gilbert Declaration at 25. 
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This HHI is 
are likely. 

Carrier 
Verizon Wireless 
Cingular Wireless 
AT&T Wireless 

again well below the level at which the Commission believes anticompetitive effects 

HHI Based on National Revenue Flow Shareis9 

Flow Share Post- 
2003 Merger 

28.8% 28.8% 
6.8% 16.3% 
9.5% 

Sprint PCS 5.5%1 5.5% 

Nextel 

Total 
Regional Carriers 

18.7% 18.7% 
3.9% 3.9% 

100.0% 100.0% 

I I I 

Flow Revenue HHI 

Market concentration is, however, “only the starting point for analyzing the competitive 
impact of a merger.”i90 The Commission must thus consider “whether the merger will increase 
the likelihood of unilateral anticompetitive conduct b the merged entity or coordinated 

that neither unilateral anticompetitive conduct nor coordinated effects are likely after the merger. 
anticompetitive conduct of multiple market participants.” 7 9i A thorough analysis demonstrates 

2. Unilateral Effects 
The merger of two companies will create unilateral effects only when a combined 

company can raise prices without triggering the ability of competitors to alter their prices.i92 
Unilateral effects are unlikely where there are other firms with similar cost characteristics that 

2,0811 2,210 

sell products that consumers- regard as close substitutes for the products sold by the merging 
firms.’93 

Professor Gilbert notes that although there is some product differentiation in the mobile 
wireless service industry a s  a result o f d ifferences i n  c all quality, dropped and b locked c alls, 
geographic coverage, and administrative service, the fact that prices for mobile wireless service 
plans are very similar across the major national wireless service providers suggests that product 

Id. at 26, Table 4. 
United States Department of JusticeFederal Trade Commission, Horizontal Merger I90 

Guidelines, Apr. 1992, at n 2.0 available at 
http://www. usdoj.gov/atr/public/guldelines/horiz - booldhmgl. html( “Merger Guidelines’?). 

E.g., In the Matter of Application of WorldCom. Inc. and MCI Communications 
Corporation for Transfer of Control of MCI Communications Corporation to WorldCom, Inc., 
Memorandum Opinion and Order, 13 F.C.C.R. 18025, 18047 (1998). 

191 

See Gilbert Declaration at 28. 
Id. 

I92 

193 
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differentiation is not a primary determinant of competition in this industry.’94 To the extent that 
there i s d ifferentiation a long these quality axes, “the merger would not significantly alter the 
choices available to mobile wireless  consumer^."'^^ 

Anticompetitive unilateral effects are also unlikely given the merging firms’ low 
combined share. The DOJFTC Merger Guidelines recognize that unilateral effects are unlikely 
in markets (like the market for wireless services) where the post-merger market share of the 
merged firm is less than 35 percent.’96 Here, however, the merger will result in a combined 
market share o f A WS and C ingular o f o nly 1 6.3% b ased o n  the more accurate national flow 
share measure. (Looking at national revenue share would still leave the combined share, 30%, 
below the Merger Guidelines threshold.) 

Moreover, the prospect of new entrants and competition from other sources also 
undermines the likelihood of unilateral effects. In addition to resellers, regional and smaller 
Ch4RS carriers, and the four remaining nationwide CMRS providers, the combined company 
will face competition from satellite providers of interconnected mobile voice services (including 
at least four 2 GHz MSS providers), Virtual Network Operators (such as Virgin Mobile), and 
wireless Voice over Internet Protocol (“VoIP”) 0fferir1gs.I~~ These services will exert 
competitive pressure on the combined company and eliminate the potential for unilateral effects. 

‘94 Id. at 29. 
19’ Id. 
196 “Where the merging firms have a combined market share of at least thirty-five percent, 
merged firms may find it profitable to raise price and reduce joint output below the sum of their 
premerger outputs because the lost markups on the foregone sales may be outweighed by the 
resulting price increase on the merged base of sales.” Merger Guidelines, supra note 190 at 
2.22. 
19’ The Commission has recognized that Wi-Fi “has the potential to act as both a substitute 
and a c omplement t o  data services o ffered over mobile t elephone networks.” Eighth A nnual 
CMRS Competition Report, 18 F.C.C.R. at 14862. More and more companies are announcing 
the availability of products that support the transmission of wireless VoIP. For example, Nokia 
and Cisco announced that Nokia’s 9500 Communicator handsets will be able to use Cisco’s 
wireless LAN infrastructure, so that mobile phones equipped with Wi-Fi chips and the 
appropriate software can use a Wi-Fi access point to make phone calls via the Internet, using 
VoIP capabilities. By making use of unlicensed spectrum for Wi-Fi and an Internet Protocol 
backbone, “Nokia’s Communicator 9500 will be able to bypass conventional mobile-phone 
networks . . .” David Pringle, Nokia Takes Leap Into Wi-Fz Arena with New Phone, WALL ST. J., 
Feb. 23,2004 at B4. 

Motorola is developing 
handsets with built-in Wi-Fi capabilities. Toshiba has bundled its e800/805 Series Pocket PC 
handhelds with Gphone wireless VoIP software, allowing Toshiba users to use wireless LANs to 
make VoIP calls Toshiba bundles VLI Gphone wireless VoIP sofhyare with PDAs, FEDERAL 
COMPUTER MARKET REPORT, Nov. 10, 2003; Peter Bell, SIP goes mobile: when IP goes 
wireless, SIP wzll he at its heart, TELECOMMUNICATIONS AMERICAS, Mar. 1 ,  2003 (“Several 
companies have already launched products that bring VoIP and other IP-based features, such as 
conferencing and call forwarding to W-LAN-enabled laptop and PDA users.”). Additionally, 

(catmued) 

Nokia is not the only company producing such handsets. 
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Unilateral effects in the context of mobile voice services also are unlikely because of the 
ease of potential entry.I9* The FCC has announced that the availability of additional spectrum 
for interconnected mobile voice and 3G services. In 2002, the Commission allocated 90 MHz of 
spectrum for the provision of 3G and other mobile services.199 The Commission has also sought 
comment on the possible uses of an additional 30 MHz reallocated from MSS, including for 3G 
services, and Verizon Wireless has recent1 advocated that a portion of this spectrum in the 1.9 
GHz band be licensed through auction?’ Additional spectrum, such as the upper 700 MHz 
band, likely will be available for mobile voice services in the near future. 

Given these facts, any concerns regarding unilateral effects are implausible. 

(footnote continued) 
several major chipmakers, including Texas Instruments, Broadcom, Royal Phillips Electronics 
and Atheros Communications, are making Wi-Fi chips small enough to fit into cellphones. Ben 
Chamy, TI debuts Wi-Fi chip for phones, PDAs, CNET NEWSCOM, Sept. 16, 2003 at 
http://news.com.com/2100-735 13-5077695.html. 

In addition to the increase in the technology available to provide wireless VoIP, there has 
been a marked increase in the number of hot-spots for wireless LAN access. Gartner, Inc., a 
research and advisory firm, stated that wireless LAN hot-spots have risen from 1,200 in 2001 to 
over 71,000 in 2003. Analysts Project More Than 71,000 Public Wireless LAN Hot Spots in 
2003, GARTNER.COM, June 30, 2003, available at http://www3.gartner.com/5_about/press_ 
releasedpr30june2003a.jsp. Additionally, hot-spot locations are continuing to increase. See, 
e.g., Richard Shim, McDonald s Wi-Fi Recipe Could Define Industiy, CNET NEWSCOM, March 
12, 2004, at http://news.com.com/2100-7351 3-517263O.html (McDonald’s, Barnes & Noble 
and Starbucks installing Wi-Fi hot spots). The increase in hot-spot locations coupled with the 
increase in the technology capable of completing Wi-FiNolP calls translates to greater demand 
and u se o f w ireless V oIP. T he F CC must consider wireless V oIP accomplished via wireless 
LANs as a real and viable competitor to traditional mobile telephony. See Brad Smith, Nokia, 
IBM Talk Enterprise Strategy, WIRELESS WEEK, Feb. 23, 2004 (discussing the new Nokia 9500 
Handset), available at http://www.wirelessweek.com/index.asp?layout=newsat2direct& 
Pubdate=02%2F23%2F04. 
19* In markets where Cingular holds an attributable interest in more than 80 MHz throughout 
a BTA, it will reduce its holdings to no more than 80 MHz. Thus, access to additional spectrum 
will be available in each of these markets. 

See Amendment of Part 2 of the Commission’s Rules to Allocate Spectrum Below 3 GHz 
for Mobile and Fmed Services to Support the Introduction of New Advanced Wireless Services, 
including Third Generation Wireless Systems, Second Report and Order, 17 F.C.C.R. 23 193 
(2002) (“A WS Allocation Order”), recon. pending. 
2oo See Allocation of Spectrum Below 3 GHz for Mobile and Fixed Services to Support the 
Introduction of New Advanced Wireless Services, Third Report and Order, Third Notice of 
Proposed Rulemalnng and Second Memorandum Opinion and Order, 18 F.C.C.R. 2223 (2003); 
Letter to Marlene H. Dortch, Secretary, FCC fiom John T. Scott, 111, Verizon Wireless in WT 
Docket No. 02-55, (Feb. 26,2004) at 3. 
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3. Coordinated Effects 
The transaction also will not increase the likelihood of anticompetitive coordination 

among wireless carriers. In the first place, the characteristics and behavior of this industry belie 
any potential for collusion. The post-merger industry structure, with five robust national 
competitors and significant competitive pressure from regional and local players, is not 
compatible with coordinated behavior. 

In addition, as Professor Gilbert discusses, a coordinated effort to raise prices could be 
successful, in theory, only if each of the following conditions is satisfied: 

The c osts o f r estraining output o r  elevating p rice are comparable t o  the 
benefits for all of the coordinating firms; 

Non-coordinating firms (sometimes called “mavericks”) face limits on 
their ability to expand capacity; 

Firms are able to monitor the coordination in price or output by other 
firms; 

The coordinating firms can punish firms that fail to coordinate their price 
or output; and 

Firms do not have opportunities for product or other service innovations 
that would allow them to achieve discrete competitive advantages while 
escaping punishment by other firms.20’ 

Professor Gilbert’s declaration enumerates the reasons why “[c]oordinated effects are 

“After the merger, there would be at least 5 major national carriers and 
more than a dozen regional players serving numerous areas across the 
country.’*203 

“Newer entrants such as T-Mobile and regional competitors such as 
MetroPCS are eager to take business from the more established firms and 
have the capacity to do so. It is unlikely that relationships among the 
wireless suppliers will become less complex and varied after the 
merger.**204 

“The industry has a history of price and quality competition and rapid 
innovation. Prices have declined rapidly, particularly after the licensing of 
new PCS spectrum in 1995. Wireless companies provided new services 

0 

0 

unlikely in the market for mobile wireless services.”202 

0 

Gilbert Declaration at 27. 
202 Id 
’03 Id. at 28. 
204 Id. 
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such as voicemail, caller ID, SMS, and mobile Internet offerings, and 
developed innovative pricing plans.”205 

“The history of price declines and the large mix of services and price 
offerings is inconsistent with a stable relationship required to maintain 
collusive outcomes.31206 

“Wireless providers compete in different dimensions, including equipment 
subsidies as well as monthly price, number of free minutes and how they 
break down by off-peak and on-peak, roaming charges, and other services, 
such as on-net free calling. Wireless providers also differ in the quality of 
semce and the amount of excess capacity. The latter, in particular, 
creates different incentives for price-cutting by different firms in the 
industry.”201 

There is thus no basis for concern that the transaction will facilitate anticompetitive 

0 

0 

coordinated effects. 

E. 

In past merger decisions, the Commission has examined the potential impacts of mergers 
in possible markets for bundles of telecommumcations services. This transaction will not have 
any adverse impact on the bundling of wireless services with other telecommunications services. 

The Department of Justice has recognized that “efficient, voluntary bundling through 
discounts or otherwise . . . benefits customers b offering them the improved products, lower 
prices and lower transaction costs they desire.”2o‘ Such bundles generally involve a package of 
complementary goods, often at a discount from the prices of the items if purchased ~eparately.2~~ 
These combinations can be created simply for consumer convenience (i.e., “one stop shopping”), 
or can offer prices lower than the sum of the a la carte prices. 

SBC and BellSouth are sales agents for Cingular and sell Cingular service on either a 
stand-alone basis or at the same time the customer is purchasing wireline services. Numerous 
other providers offer various packages of telecommunication services, many of which include 

The Merger Will Have No Impact on Bundled Services 

205 Id. at 27-28 (footnote omitted). 
206 Id. at 28. 

Id. 
*08 See United States Department of Justice, Antitrust Divzszon Submission for OECD 
Roundtable on Portfolio Effects in Conglomerate Mergers - Range Effects: The United States 
Perspective, Oct. 2001, at 3 available at http://www.usdoj .gov/atr/public/intemational/9550.pdf. 
209 Id at 15, 11.41. The FCC has addressed bundling in a telecommunications context, and 
found that “the benefits of bundling come from allowing consumers to purchase an all-inclusive 
bundle at a single price that consists of interstate, domestic, interexchange transmission services 
combined with their choice of enhanced service and CPE.” Policy and Rules Concerning the 
Interstate, Interexchange Marketplace; 1998 Biennial Regulatory Review - Review of Customer 
Premises Equipment And Enhanced Services Unbundling Rules, Report and Order, 16 F.C.C.R. 
7418,7433 (2001). 
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wireless service as well. Qwest today offers packages with a monthly discount on selected 
Qwest ChoiceTM Wireless calling plans when combined with other @est services - including 
wireline service - on one bill?” MCI offered packages that included both wireless and wireline 
service prior to bankruptcy.2” And Sprint, which has been promoting its “Complete Sense 
unlimited” wireless/wireline bundles since August 2003,2’2 recently announced that it would 
combine its wireless and wireline tracking stocks in part to continue the offering of “a full suite 
of integrated products and  service^.""^ 

AT&T C o p ,  which divested AWS and now has no wireless affiliate, recently announced 
that it intends to offer bundles that include wireless service, combining the AT&T brand (which 
AWS cannot use six months after being acquired by Cingular) with wholesale service provided 
by another wireless carrier. As its Chairman and CEO David Dorman told Wall Street analysts 
on February 25,2004 under the beading “Wireless Re-entry:” 

The fact remains that, while AT&T Wireless and their network 
goes to Cingular, there will be six large wireless providers in the 
US. . . . [ut’s an abundance, and . . . we like the idea of being able 
to go to the marketplace and say, hey, if we buy billions of minutes 
what can we buy them for. +214 

Moreover, there are numerous other types of c ombinations of telecommunications and 
related services, such as those offered by cable companies that include video and br~adband.~’~  
One example is the Wi-Fi agreement between Comcast and T-Mobile entered into last month 
pursuant to which T-Mobile will offer its Wi-Fi services at a discount to Comcast customers?’6 
Time Warner also has indicated it is considering adding wireless to its  bundle^?'^ 

210 See Press Release, Qwest Communications, @est Communzcations Introduces 
Nationwide Wireless Calling, Mar. 1 ,  2004, at www.qwest.comlabout/media/pressrooml 
1%2C1720%2C1457~cu1~ent%2C00.html (March 1 ,  2004). 
‘‘I See Sprint Unveils Bundled Phone Services, TECHWEB NEWS, Aug. 27, 2003 at 
http://www. techweb.com/wire/story/TWE320030827S0009. 
212 Id. 
’I3 

Single Common Stock, Feb. 29,2004, at http://www3.sprint.com/PIUCDAPR-CDA- 
Press-Releases- Detai1/0,3681,1111970,0O.html. 
2’4 

analyst- webcast.htm1 
2 ’ 5  

Nationwide Wireless Calling New Plans Ofer  Customers Greater Flexibility and Choice with 
Wireless Calling Across the United States, Mar. 1,2004, at http://www.qwest.comlabout/ 
medidpressroom/ %2C 1720%2C 1457-current%2COO.html. 
’I6 See Press Release, T-Mobile USA, T-Mobile and Comcast Announce Strategic Marketing 
Alliance, Feb. 02,2004, at http://www.t-mobile.comlcompany/pressroomlpressre~ease87.asp. 
217  See Time Warner Cable CEO. Wireless should be in bundle, SAN JOSE MERCURY NEWS, 
Mar. 10, 2004, available at www.siliconvalley.com/mldlsiliconvalley/8154346.htm?template- 
=contentModules/printstory.jsp. 

News Release, Sprint Corporation, Sprint to Recombine Tracking Stocks and Return to 

AT&T Analyst Meeting, Feb. 25,2004, available at http://www.att.comlir/redirect/2004_ 

See, e g. ,  Press Release, Qwest Communicatlons, m e s t  Communzcatzons Introduces 
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In light of these facts, this transaction will not have any adverse effect on the offering of 
competitive telecommunications bundles. The transaction will create no barriers to the offering 
of existing and new service bundles by all types of providers. 

F. 

The FCC has consistently viewed wireless and wireline services as different product 
markets, although it has recently recognized a greater degree of intermodal competition?’* 
Indeed, the intense competition and rapid growth in wireless voice services has led to a degree of 
substitution of wireless minutes for wireline minutes. This transaction will not retard the trend 
towards convergence between wireless and wireline communications. 

Cingular’s parents are major wireline carriers. Yet, Cingular has competed vigorously 
for wireless business (including being the first company to market features such as rollover 
minutes) throughout its service territory, which overlaps almost completely with the ILEC 
territories of its parents. The merger with AWS will add only insubstantially to Cingular’s 
presence within SBC and BellSouth’s wireline territories. Thus, there is no reason to believe that 
the merger will reduce the degree of intermodal competition faced by SBC and BellSouth. 
Wireline customers seeking to switch to an all wireless service still will have Cingular and four 
other carriers to choose from at a national level, in addition to numerous smaller carriers. These 
carriers will compete vigorously with Cingular for each such consumer. Indeed, as Professor 
Gilbert observes, the merger is unlikely to change this competitive environment: 

The Merger Will Not Harm Intermodal Competition 

Because mobile wireless competition is national in scope, the 
merged company is unlikely to raise wireless prices only in its’ 
parents’ wireline service territories. If it attempted to do so, given 
the competitive wireless market, it could not stop or slow wireline 
to wireless substitution. It would simply lose share, as other 
wireless carriers would be eager to take the business. Given that 
the combined company would lack the ability to control such a 
dynamic, it would have no incentive not to aggressively compete 
to win such cu~tomers .~’~ 

IV. REQUEST FOR WAIVER OF THE CELLULAR RSA CROSS INTEREST 
RULE 
As a result of the proposed merger, Cingular will be acquiring cellular A Band spectrum 

fkom AWS in eleven RSAs where Cingular presently holds spectrum on the cellular B Band, as 
identified below and discussed in Section IV.C.1 (the “overlap area(s)”). Section 22.942 of the 
Commission’s rules, also known as the cellular cross-interest rule, generally limits the ability of 
a party to have interests in cellular licenses on different channel blocks in the same RSA. The 
Commission, however, has provided that waivers will be considered where doing so would not 

See, eg . ,  Telephone Number Portabilrty, CC Docket No. 95-1 16, Order, FCC 04-12 (rel. 

See Gilbert Declaration at 32. 
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RSA 
CMA357 
CMA360 
CMA361 

AT&T 
RSA Name Call Sign AT&T Licensee 
Connecticut 1 - Litchfield -833 Litchfield Acquisition Corporation 
Florida 1 - Collier 
Florida 2 - Glades 

KNKN555 AT&T Wireless Services of Florida, Inc. 
KNKQ386 AT&T Wireless Services of Florida, Inc. 

CMA363 
CMA364 

CMA598 
CMA657 

CMA662 

220 Cingular is seeking all relief necessary from DOJ to hold the spectrum and licenses that 
are the subject of this transaction. 
22’ On March 12, 2004, AWACS, Inc. (“AWACS’), a wholly owned, indirect subsidiary of 
SBC Communications Inc., entered into a contract with Cellco Partnership d/b/a Venzon 
Wireless and another party. Under that contract, subject t o  various conditions (including the 
receipt of any required regulatory consents), AWACS is to acquire Venzon Wireless’s 50 
percent, non-managing interest in Bristol Bay Cellular Partnership (“Bristol Bay”). Bristol Bay 
holds KNKQ331, a Phase 2 B-Band cellular license for Alaska RSA 2. AWS holds a 49 percent, 
noncontrolling interest in Cordova Wireless, which holds WPOL372, a Phase 2 A-Band cellular 
license for Alaska RSA 2. Cingular plans to acquire that interest along with the rest of AWS. 
Despite involving both cellular bands in the same RSA, those acquisitions would not violate the 
cellular cross-ownership rule when both deals are consummated because the cellular geographic 
service areas (“CGSAs”) for the two licenses do not overlap. See 47 C.F.R. 3 22.942(a). 
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KNKQ42 1 
Florida 4 -Citrus KNKN738 AT&T Wireless Services of Florida, Inc. 
Florida 5 - Putnam KNKN550 AT&T Wireless PCS, LLC 

KNKQ422 AT&T Wireless Services of Florida, Inc. 
Oklahoma 3 - Grant KNKN627 OK-3 Cellular, Inc. 
Texas 6 -Jack KNKN472 McCaw Communications of Gainesville, 

Texas 11 - Cherokee 
TX, LLC 

KNKN428 Northeast Texas Cellular Telephone 

CMA669 
CMA670 
CMA671 

Company 
Texas 18 - Edwards 
Texas 19 - Atascosa 
Texas 20 - Wilson 

KNKN456 Texas Cellular Telephone Company, L.P. 
-525 Texas Cellular Telephone Company, L.P. 
-452 Texas Cellular Telephone Company, L.P. 



controlling or otherwise attributable interest in a licensee, or an 
individual or entity that actually controls a licensee for the other 
channel block in an overlapping CGSA, if the overlap is located in 
whole or in part in a Rural Service Area (RSA).222 

Absent a w aiver, the rule provides for divestiture o f s pectrum that causes a conflict with the 
rule’s provisions prior to the consummation of a transaction which would otherwise create the 

The cellular cross-interest rule was adopted in 1991 when cellular licensees were the 
predominant providers of mobile voice services and originally applied to both MSAs and 
RSAS.’~~ In adopting the cross-interest rule, the Commission stated that “in a service where only 
two cellular carriers are licensed per market, the licensee on one frequency block in a market 
should not own an interest in the other frequency block in the same market.”225 Therefore, “[iln 
order to guarantee the competitive nature of the cellular industry and to foster the development 
of competing systems,” the Commission restricted a party’s ability to hold ownership interests in 
both cellular licensees in the same area.226 

In 1999, the Commission reexamined the need for the rule as a part of its Biennial 
Review process. It found that the market shares for cellular caniers had eroded wlth the 
emergence of competition from PCS and digital SMR, but that the two cellular carriers still had 
the majority of subscribers and were the only providers in many markets.227 It did, however, find 
that the increased competition warranted relaxation of attribution benchmarks used in the rule.228 

By the next Biennial Review in 2001, the Commission found that competitive conditions 
had changed and cellular carriers no longer possessed market power in MSAs. It specifically 
found that 86% of MSA counties had 4 or more CMRS ~ompetitors.2~~ As a result, it concluded 
that in MSAs “the cellular duopoly conditions that prompted the rule’s adoption no longer 

222 47 C.F.R. § 22.942(a). 
223 The rule states that parties needing to divest ‘’will be 
considered to have come into compliance if they have submitted to the Commission an 
application for assignment of license or transfer of control of the conflicting interest . . . or other 
request for Commission approval by which, if granted, such parties no longer would have an 
attributable interest in the conflicting interest.” 47 C.F.R. 4 22.942(~)(1). 

Amendment of Part 22 of the Commission’s Rules to Provide for the Filing and 
Processing of Applications for Unserved Areas in the Cellular Service and to Modi& Other 
Cellular Rules, 6 F.C.C.R. 6185, 6628-29 (1991) (“Cellular First Report and Order”). The rule 
initially was codified at 47 C.F.R. 4 22.902@)(5) but subsequently was moved to 47 C.F.R. 5 
22.942. Revision of Part 22 of the Commission S Rules Governing the Public Mobile Services, 9 
F.C.C.R. 6513,6574 (1994). 

22b Id 
227 1998 Biennial Regulatory Review Spectrum Aggregation Limits for Wireless 
Telecommunications Carriers, Report and Order, 15 F.C.C.R. 9219,9251-52 (1999). 
228 Id. at 9252-53. 

See 47 C.F.R. 5 22.942(c). 
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Cellular First Report and Order, 6 F.C.C.R. at 6628. 22s 

2000 Biennial Regulatory Review, 16 F.C.C.R. 22668,22707-08 (2001). 229 
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exist.”230 Given “the presence of numerous competitive choices for consumers in such markets,” 
the Commission “repealted] the rule in MSAs in order to provide relief from capacity 
 constraint^."^^' The Commission also found that com etition warranted allowing the separate 
cap on the aggregation of CMRS spectrum to sunset!3z The cellular cross-interest rule was 
retained in RSAs, however, because at that time only 24% of RSA counties had 4 or more 
competitors and there was little competition from PCS providers in rural areas?33 

Most recently, in October 2003, the Commission sought comment on whether the rule 
was a barrier to investment and should be eliminated in favor of case-by-case review, or whether 
market conditions warranted its continued retention.234 The Commission tentatively concluded 
that the rule should be eliminated in RSAs with 4 or more CMRS  competitor^?'^ The majority 
of commenters supported elimination of the rule in its entirety?36 

B. Waiver Standard 
In eneral Commission rules may be waived upon a showing that there is “good cause” 

to do so. Waiver 1s appropriate if special circumstances warrant a deviation from the general 
rule, and such deviation would better serve the public interest than would strict adherence to the 
general Circumstances that would justify a waiver include “considerations of hardship, 
equity, or more effective implementation of overall Waiver is also appropriate if the 
relief requested would not undermine the policy objective of the rule in question and would 
otherwise serve the public inte1est.2~’ The courts require that the Commission give a “hard look” 

2 3 f  , ’ . 

230 See id at 22671,22707-08. 
23’ Id. at 22707. 
232 Id. at 22670-71. 

234 

Proposed Rulemakzng, 18 F.C.C.R. 20802,20884-85,20849 (2003) (“Rural NPRM”). 
235 See id. at 20847. 
236 See Comments of AT&T Wireless, Cingular, CTLA, Dobson and OPASTCORTG in WT 
Docket No 02-381 (filed Dec. 29, 2003); Reply Comments of Western Wireless in WT Docket 
No 02-381, Reply Comments of Arctic Slope Tel. Assoc. Coop. in WT Docket No. 02-381 
(filed Jan. 26, 2004); compare Comments of RCA in WT Docket No. 02-381 (filed Dec. 29, 
2003) (apply rule only in RSAs with three or fewer competitors). But see Comments of U.S. 
Cellular i n  W T Docket No. 02-381 (filed D ec. 29,2 003) (opposing the rule’s elimination b y  
favoring increased attnbution thresholds). 
23’ See 47 C.F.R. 5 1.3; see also WAITRadio v. FCC, 418 F.2d 1153, 1157 (D.C. Cir. 1969) 
(“WAIT Radio”); Northeast Cellular Tel Co. v. FCC, 897 F.2d 1164, 1166 (D.C. Cir. 1990) 
(“Northeast Cellular”). 
238 

239 

240 See id. at 1157. 

See id. at 22684,22708-09. 
Facilitating the Provision of Spectrum-Based Services to Rural Areas, Notice of 
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Northeast Cellular, 897 F.2d at 1166 
WAITRadio, 418 F.2d at 1159. 
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at waiver requests to ensure that applying a rule in a particular case would serve the public 
intere~t.2~~ 

In its 2001 decision to retain the cellular cross-interest rule in RSAs, the Commission 
provided for a specific waiver standard. That standard is as follows: “[tlo the extent that it can 
be shown that an RSA exhibits market conditions under which a specific cellular cross-interest 
would not create a significant likelihood of substantial com etitive harm, such a situation can be 
addressed through waiver of the cross-interest prohibition.” 42 

In January 2003, the Wireless Telecommunications Bureau (“Bureau”) applied this 
specific waiver standard for the first time.243 In determining whether cellular cross-interests may 
be p ermissible “without significant 1 ikelihood o f s ubstantial c ompetitive harm,” and therefore 
whether a waiver is in the public interest, the Bureau considered “the competitive effects of the 
transaction.”2“ It first considered the relevant product market, and found it to be interconnected 
mobile voice services.245 It next considered the relevant geographic market. Noting that no 
party argued for a geographic market narrower than the BTA in which the RSA overlap 
occurred, the Bureau agreed that the market was “broader” than just the RSA overlap area?46 It 
chose an area of similar size, though not entirely coterminous with, the larger BTA as 
representative of the area in which customers face similar choices in terms of competitors, 
pricing and service options.247 

Within the relevant market, the Bureau examined a number of factors to assess whether 
there was a significant likelihood of substantial competitive harm, including: (i) the number of 
competitors remaining in the relevant market; (ii) the ability of the acquiring party to increase 
prices or reduce service uality in the overlap area, and (iii) the size of the overlap in comparison 
to the relevant market?4’ In making these assessments, the Commission noted that the presence 
of multiple other competitors in the relevant market, the small size of the overlap, and relative 
pricing panty among the competitors, acted to constrain the entity acquiring the overlapping 
cellular interests from having the ability or incentive to charge discriminatory prices.249 

? 

24’ See zd. For cellular and other wireless providers, Section 1.925 of the Commission’s 
rules, 47 C.F.R. 5 1.925, codifies these general principles. 
242 2000 Biennial Regulatory Review, 16 F.C.C.R. at 22709 (emphasis added). 
243 CenturyTel Wireless, Inc. and CenturyTel, Inc ; Request for a Waiver of Cellular Cross- 
Interest Rule, Section 22.942 of the Commission‘s Rules, Memorandum Opinion and Order, 18 
F.C.C.R. 1260 (WTB 2003) (“CenturyTeP‘). 
244 Id. at 1263 
245 Id. 

See id. at 1263-64. 
247 Specifically, the Bureau selected an undefined area it termed the “Broader Baton Rouge 
Area.” That area encompassed 5 of the 9 parishes of the Baton Rouge BTA plus 2 additional 
parishes outside, but adjacent to, the BTA. See id. 
248 See zd. at 1264-66. 

See id at 1265-66. In CenturyTel, the number of competitors did not change. ALLTEL 
held an indirect 100% interest in the A Band licensee and a non-controlling partnership interest 
in the B Band carner The controlling partner in the B Band licensee was Cingula. Thus, the 

(cantmued) 

246 

249 
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As demonstrated below, application of these factors to the cellular cross-interests at issue 
here would not create a “significant likelihood of substantial competitive harm.” Therefore, 
under the circumstances presented here, waiver of Section 22.942 is in the public interest?% 

C. The Standard for Waiving the Cellular Cross-Interest Rule Is 
Satisfied in the Circumstances Presented Here 

1. The Cellular Cross-Interests Do Not Create a Significant 
Likelihood of Substantial Competitive Harm 

Consistent with the CentuiyTel decision, the relevant product market for evaluating this 
waiver request is mobile telephony.’” The relevant geographic market is nationwide or, for 
purposes of evaluating this waiver, the community of interest - defined as the BTA(s) in which 
the applicable overlap area is located. Irrespective of which geographic market is used, the result 
is the same. The market is fully competitive with at least 4 other authorized competitors and no 
ability to unilaterally set pricing?s2 As discussed in more detail below, even in a smaller area 
limited to the discrete RSA overlap counties only - which the Bureau in CenturyTel properly 
recognized as being too small to be the relevant market - there are at least 4 authorized 
competitors. Under these circumstances, there is no likelihood that the cellular cross-interests 
will create a significant likelihood of competitive harm. 

a. Competition in the Nationwide Market Is Robust 
and Justifies a Waiver 

As previously discussed, the relevant geographic market is nationwide - the market in 
which national, regional and local carriers compete today.2s3 This is due largely to the fact that 
nationwide price plans establish pricing trends not only at the national level but also at the 

(faornote connnued) 
two blocks remained controlled by different competitors. The greater concern in CenhtiyTel was 
whether the two parties could collude or ALLTEL would be inclined to compete less 
aggressively because it e m s  a share of Cingular’s profits as a limited partner in the partnership. 
The Bureau found this was not a concern given the small size of the overlap area, the presence of 
4 other competitors, and the existence of pricing parity among the competitors. See id. at 1266. 

See id. at 1266. 
251 See id. at 1263. 
252 The Commission should properly consider both licensed new entrants and licensed 
operational carriers in assessing competition in the relevant market. See Establishment of Rules 
and Policies for LMDS, Third Report and Order and Memorandum Opinion and Order, 15 
F.C.C.R. 11857, 11860-61 (2000) (determlnation of whether there is a “significant likelihood of 
substantial competitive harm” entails examining a number of factors, including “entry barriers[] 
and potential competition”), cited z n 2 000 B iennial R egulatory R eview, 1 6 F .C.C.R. a t  2 2709 
n.257. The barrier to entry has been lowered now that the FCC has permitted spectrum leasing 
and is supportive of infrastructure sharing. Both existing competition and the threat of ease of 
entry of potential competition impose discipline on the marketplace. 
253 See supra Section 111.c. 

250 
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regional and local l e ~ e l s . 2 ~ ~  Regional and local carriers are subject to the same competitive 
pressures of nationwide carriers due to national advertising and the Internet, which have served 
to educate consumers about pricing and service offerings on a national scale.255 Because 
wireless providers do not price plans differently across regions, Professor Gilbert has concluded 
that “the geographic scope of competition in the provision of mobile wireless calling plans 
should be analyzed as national.”256 

Using a nationwide relevant market, there is no question that the retention of overlapping 
cellular cross-interests in select counties nationwide simply cannot cause significant competitive 
harm in the national market. The overlaps occur in parts of eleven cellular RSAs, each of which 
is compnsed of between 1-12 counties spread out over five ~ t a t e s . 2 ~ ~  The total number of 
counties at issue with cellular RSA overlaps is 53, which represents barely 1.7% of the 3141 
counties or county equivalents nationwide. These counties include as little as 414 POPs (Kenedy 
County, TX) to as much as 210,528 POPs (Lake County, FL) for a total of 1,795,833 POPs 
across all 53 counties, which equates to barely more than 0.6% of the 281,421,906 POPs 
nationwide.258 

In a national market comprised of a minimum of 5 nationwide mobile telephone 
operators, as well as MSS providers, resellers, and a number of large regional players?s9 
Cingular’s acquisition of overlapping cellular interests in these discrete areas does not give it 
either the ability or the incentive to charge discriminatory prices nationwide. Cingular does not 
even o ffer se rvice p lans 1 imited t o  e ach o f t hese discrete o verla areas; i ts smallest rate p Ian 
covers at least an entire state, and in most cases multiple states!’ Because pricing trends are 
established a t  the national 1 evel, C ingular c annot 1 everage these 1 imited overages o f t he R SA 
cross-interest rule to affect pricing nationwide.261 

254 See id. 
255 

Dobson Comments). 
256 Gilbert Declaration at 19. ”’ The specific RSAs and counties wlthin those RSAs where the overlaps occur is set forth 
in Section IV.C.1 below. 
258 This estimate is based upon actual population in the counties with overlap areas. 
Comparing only POPs in the overlap counties that are actually served to overall POPS 
nationwide may result in an even lower percentage. This also applies to all BTNoverlap area 
size comparisons below, which are based upon population. All population figures are based on 
the 2000 Census. 
259 See supra Section IV.C. 
260 Lefar Declaration at 7. 

See id.; Eighth Annual CMRS Competition Report, 18 F.C.C.R. at 14792 n.45 (citing 

See Gilbert Declaration at 23-33. 
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b. Even at the BTA Level, Significant Competition 
Precludes the Possibility of Substantial 
Competitive Harm and Justifies a Waiver 

Even assuming arguendo that the relevant market for evaluating the waiver is not 
nationwide, there still is no risk of competitive harm in an area such as that utilized in the 
CenturyTel decision. As noted above, in CenturyTel the Bureau chose an area in which 
customers faced “similar” market conditions with respect to price and service options. That area 
approximated, though was not entirely coterminous with, the BTA. The Commission in the past 
has explained that BTAs comprise areas “within which consumers have a community of 
interest.”262 BTAs are therefore an appropriate, and ascertainable, area within which to assess 
whether the cellular cross-interests would create a significant likelihood of substantial 
competitive harm.263 

As depicted in Attachment 9 and discussed in more detail below, the BTAs within which 
the RSA cellular overlaps occur are intensely competitive, with at least 4 other licensed 
competitors and more than 6 licensed competitors in many BTAs. Indeed, even in a smaller area 
limited to the RSA overlap counties only (which, as noted below, the Commission has previously 
indicated do not comport to natural service areas and are too small to be a relevant market for 
purposes of evaluating the waiver request), there are at teast 4 licensed competitors in 51 of the 
53 counties, and at least 3 licensed competitors in the remaming 2 counties. These 2 counties are 
part of a multi-county overlap area in which there are at least 4 competitors in some part of the 
overlap.264 T his 1 evel o f c ompetition meets o r  exceeds the 1 evel o f c ompetition that j ustified 
elimination of the cellular cross-interest rule in MSAs - the presence of 4 or more competitors in 
most (but not all) MSA counties, which demonstrated that “cellular carriers no longer possessed 
market power” in these service areas.265 In fact, the Commission recently proposed to eliminate 
the rule in RSAs having 4 or more competitors, tentatively concluding that this level of 
competition would protect against potential competitive harms?@ 

262 See Establishment of Rules and Policies for Local Multipoint Distribution Service, Notice 
of Proposed Rulemaking, Order, Tentative Decision and Order on Reconsideration, 8 F.C.C.R. 
557, 562 (1993). 
263 The specific “Broader Baton Rouge Area” chosen in CenturyTel does not comport with 
FCC mobile voice service license areas ( eg . ,  cellular MSAs or RSAs or PCS MTAs or BTAs), 
making it of little utility outside of the specific area in question. BTAs best comport with the 
Bureau decision’s to examine competition in a community with “similar market conditions.” See 
CentuiyTel, 18 F.C.C.R. at 1265. 
264 Specifically, in the Texas 11 - Cherokee RSA, the overlap area comprises of 5 out of 8 
counties; there are at least 4 competitors in Angelina, Nacogdoches and San Augustine Counties, 
and 3 competitors in Sabine and Shelby Counties. Compare CenturyTel Petition for Waiver in 
WT Docket No. 02-325 (Oct. 4, 2002) at 2 (noting that multiple carriers serve “portions” of the 
county and “all or part of’ the overlap area). 

See 2000 Biennial Regulatory Revlew, 16 F.C.C.R. at 22707-08 (eliminating the rule in 
MSAs where 86% of counties had four or more facilities based providers (meaning 14% had less 
than four)). 

RuralNPRM 18 F.C.C.R. at 20847. 266 
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